United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 
















luMUTfci 

\ ^ 7!^ CO A 3 













■* . : 


SUBJECT INDEX. 


Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

Statement of Points. 3 


Statutes Involved. 3 

Summary of Argument. 3 

Argument. 4 

Point I. 3,4 

Point II. 3, 4 

Point III.3, 5 

Point IV. 3,6 

Conclusion. 6 


STATUTES INVOLVED. 

Title 17, Section 101, D. C. Code 1940 . 3 

TABLE OF CASES. 

Brooklyn Savgs. Bk. v. O’Neil, 65 S. C/.895 . 

Brown v. Slocum, 30 App. D. C. 576 . 

Clark v. Harmer, 9 App. D. C. 1. 

Grace & Co. v. Civil Aero. Bd., 154 F. 2d. 271. 

Hartman v. Lubar, 77 App. D. C. 95, F. 2d 401. 

Hill v. Hawes, 79 U. S. App. D. C. 168, F. 2d, 511. 4, 

Hill v. Marston, 65 App. D. C. 250 .. 

Hiscox v. Jackson, 75 U. S. App. D. C. 293, 127 F. 2d, 

160. 

Hunter v. Wbeate, 53 App. D. C. 206, 289 F. 604 . 

Littlepage v. Neale Pub. Co., 34 App. D. C. 257 . 

Monarch of Nassau, 155 F. 2d 45. 

National Hospital Service Society v. Jordan, 76 U. S. 

App. D. C. 26,128 F. 2d 460 . 

Nichols v. Fearson, 32 U. S. 103, 7 Pet. 103, 8 L.Ed. 623 

O’Connell v. Koob, 16 App. D. C. 161. 

Palmer v. Associates Discount Corp., 74 App. D. C. 

386 .'. 

Plitt v. Seven Corners Realty, Inc., 80 U. S. App. D. C. 

134. 

Quinn v. National Mortgage Investment Co., 61 App. 

D. C. 44, 57 F. 2d 410. 

Weil v. Henry, 278 U. S. 160, 49 S. C. 145. 

W. R. Grace "& Co. v. Civil Aero. Board, see above ... 

TEXTBOOKS. 

Restatement, Restitution, Section 140. 


6 


05 05 rf*. 05 Ol 05 cn 05 05 05 05 cn 05 05 05 05 Ol Ot 05 

































IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9356. 


Alice V. Glenn, Appellant, 
v. 

Benjamin Kraft, Robert A. Phillifson, Ellis Edlowitz, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal is from a final judgment entered February 
20, 1946 against the appellant (plaintiff) in favor of the 
appellees (defendants) on the merits. 

The jurisdiction of this Court to review the judgment of 
the lower court is based on Title 17, Section 101,1940 D. C. 
Code. 
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STATEMENT OF THE CASE. 

The appellant (plaintiff) sought the cancellation of an 
existing deed of trust and note secured thereby, seeking to 
recover money paid thereunder and for further relief on 
the ground of usury. The Court found against her (T. 524) 
and this appeal was taken. 

The plaintiff, Alice V. Glenn (T. 03, 96), and her husband 
(now dead) desired to buy premises 146 Lawrence Avenue, 
X. E., which is now known as 2218 Lawrence Avenue, N. E. 
from party by the name of Green, who offered to sell it to 
them for $900.00 (T. 4, 5, 46, 63). As a result of an adver¬ 
tisement in the newspapers they saw Jerome Clark who said 
that he would get the money for them and he would help 
arrange the financing of the purchase and some money for 
repairs (T. 6, 46-48). 

Thereafter, a deed of trust and deed of trust note dated 
October 10,1936 in the sum of $2,000.00 were signed by the 
plaintiff and her husband and on October 12, 1936 (T. 62, 
Pltf’s Ex. Xos. 3, 4) settlement (Pltf’s Ex. No. 1) was 
made at the Realty Appraisal & Title Company and the 
deed of trust was recorded on October 13,1936 (T. 67, Pltf’s 
Ex. No. 2). 

It appears that the defendant Kraft furnished to the 
Title Company $900.00 (T. 10, 62-64) and Mr. Kraft had a 
check dated October 10,1936 in the sum of $1500.00 payable 
to Jerome Clark which was endorsed by Jerome Clark on 
October 12, 1936 and deposited by Kraft the same day (T. 
51, 278, Pltf’s Ex. No. 11). 

The Certificate of Title and the Recorder’s receipt for 
recordation of the deed of trust were sent to Mr. Kraft by 
the Title Company (T. 66, Pltf’s Ex. Nos. 2, 4, 13, Defts’ 
Ex. No. 2). 

The trustees were named by Benjamin Kraft who knew 
them (T. 339). He was in the business of lending money 
on real estate, the real estate business and clothing business 
(T. 45, 52,152,153, 279, 333-336, 366-367, Pltf’s Ex. No. 17). 

Thereafter the sum of $259.00 was returned by Benjamin 
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Kraft and Jerome Clark (T. 144, 147, 284, 286, Pltf’s Ex. 
Nos. 17, 18) to the plaintiff for improvements that had not 
been made. Subsequently the defendant agreed to reduce 
the $2,000.00 note to $1,500.00 because of the claim of usury 
by plaintiff (T. 50, 59,163,168,186,194, 295, 383-386, Defts’ 
Ex. No. 4). 

In 1939 the plaintiff borrowed the additional sum of 
$290.00 (T. 302) and gave up the benefit of the reduction 
of $500.00 previously made (Defts’ Ex. No. 4) on April 6, 
1937. 

The plaintiff has paid considerable moneys on the last 
existing first trust (Plf’s Ex. Nos. 5, 9, 15, Defts’ Ex. Nos. 
5, 16, 29, 31, 32, T. 243, 296-298, 392-393, 399, 401-410, 413, 
430, 435, 439, 441, 445, 447). There were various refinanc¬ 
ings by the defendant Benjamin Kraft. The original ex¬ 
hibits are in the record and are stipulated to have been 
introduced in evidence (Plf’s Ex. Nos. 8, 9, Defts’ Ex. Nos. 
18,19, 20, 28, T. 39-40). 

STATUTES INVOLVED. 

Title 17, Section 101, D. C. Code 1940. 

STATEMENT OF POINTS. 

I. The evidence clearly establishes a usurious contract. 

II. Defendant Kraft was not a bona fide purchaser of 
value in 1936 but a usurer. 

III. The subsequent trusts were merely renewals of the 
1936 loan. 

IV. The plaintiff is entitled to return of moneys paid by 
her. 


SUMMARY OF ARGUMENT. 

I and II. The evidence clearly establishes a usurious con¬ 
tract ; defendant Kraft was not a bona fide purchaser of 
value in 1936 but a usurer. 


The payee of the trust note was a straw and Clark was 
acting for defendant Kraft. 

The documentary evidence shows that the defendant 
Kraft transmitted to the Title Company the sum of $900.00 
for a $2,000.00 note involving a transaction that was not 
consummated until he put up the money. This is not a 
buying of paper but a direct loan. 

III. The subsequent trusts were merely renewals of the 
1936 loan. 

The plaintiff would make payments on the 1936 trust and 
would borrow additional moneys and make new deeds of 
trust and notes with the defendant for which the major 
consideration was the existing balance under the 1936 loan. 

IV. The plaintiff is entitled to return of moneys paid by 
her. 

The plaintiff has repaid many times the original amount 
that was loaned to her and all moneys should be returned 
to her. 


ARGUMENT. 

I and II. 

The Evidence Clearly Established a Usurious Contract. 

Defendant Kraft Was Not a Bona Fide Purchaser of 
Value in 1936 But a Usurer. 

The 1936 note was prepared for the purpose of having 
Kraft lend money and the $900.00 was transmitted to the 
Title Company for the purchase price (T. 64, 67, 68, 71) 
The records of the Title Company show only $900.00 was 
delivered (T. 62-64) and the defendant has only a check of 
$1500.00 to show for a $2,000.00 note (Plf’s Ex. No. 11). 

There is a great similarity between this case and Quinn 
v. National Mortgage Investment Company, 61 App. D. C. 
44, 57 F. 2d 410, and Hill v. Hawes, 79 U. S. App. D. C. 168, 
144 F. 2d 511. 
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The payee of the note was admittedly a “straw’* (T. 62, 
98, 280-281, 286-288). 

The fact that this note was made before the sale was 
consummated is very significant (T. 275-278, 341-343, 356, 
369). 

Nichols v. Fearson, 32 U. S. 103, 7 Pet. 103, 8 L. Ed. 
623. 

The law with respect to usury has long been settled in 
this jurisdiction and the device of an intermediary is fre¬ 
quently employed. 

Brown v. Slocum, 30 App. D. C. 576. 

It is submitted that it was error for the court below to 
hold the 1936 transaction a discounting of the note and the 
defendant Kraft a bona fide purchaser for value (T. 522). 
Especially is this so when the burden of proof is on the 
defendant Kraft and in light of the very unsatisfactory 
testimony of the defendant Kraft in contradicting his own 
testimony taken at a deposition shortly before trial (T. 
333-339, 366-367, 445). 

Palmer v. Associates Discount Corp., 74 App. D. C. 
386, 389, 124 F. 2d 225. 

Hiscox v. Jackson , 75 U. S. App. D. C. 293, 294, 127 
F. 2d 160. 


in. 

Subsequent Trusts Were Merely Renewals of the 1936 Loan. 

It will be seen by reading the testimony that the plaintiff 
kept on borrowing more money and refinancing the prop¬ 
erty; as the first transaction was usurious the others were 
tainted with this illegality. 

Clark v. Harmer, 9 App. D. C. 1, 9, 10. 
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IV. 

The Plaintiff is Entitled to Return of Moneys Paid by Her. 

As the loan was originally usurious and illegal and void 
the plaintiff is entitled to recover all the moneys paid on 
this usurious, illegal, and void contract. 

The defendant Kraft is not entitled to any benefit by 
reason of his fraud and nefarious conduct but should be 
penalized (T. 335-338). 

Public policy so demands. 

Hill v. Hawes, cited on page 4. 

Hartman v. Lubar, 77 U. S. App. D. C. 95, 133 F. 2d 
401. 

Brooklyn Savings Bank v. O’Neil, 65 S. Ct. 895, 900, 
901, 903. 

Weil v. Neary, 278 U. S. 160, 49 S. Ct. 145. 

Hill v. Marston, 64 App. D. C. 250, 82 F. 2d 856. 

Hunter v. Wheate, 53 App. D. C. 206, 289 F. 604. 

Plitt v. Seven Corners Realty, Inc., 80 U. S. App. 
D. C. 134,149 F. 2d 832. 

National Hospital Service Society v. Jordan, 76 U. S. 
App. D. C. 26, 128 F. (2d) 460. 

Restatement, Restitution, Sec. 140. 

W. R. Grace & Co. v. Civil Aero. Bd., 154 F. 2d 271, 
283. 

The Monarch of Nassau, 155 F. 2d 45, 50. 

Littlepage v. Neale Publishing Co., 34 App. D. C. 
257 264. 

O’Connell v. Koob, 16 App. D. C. 161, 168, 169. 

CONCLUSION. 

It is contended that the unquestioned documentary evi¬ 
dence in this case, together with the testimony of the de¬ 
fendant Kraft, requires the conclusion that the Court below 
erred in dismissing the complaint herein after a hearing on 
the merits. 

Respectfully submitted, 

I. H. Halpern, 

Attorney for Appellant, 
Colorado Building, 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9356. 


Alice V. Glenn, Appellant, 
v. 

Benjamin Kraft, et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

The facts contained in appellant’s “Statement of the 
Case” are largely taken from testimony adduced in appel¬ 
lant’s presentation of her side of the case below, without 
regard to the many contradictions and refutations of such 
testimony adduced in the presentation of the appellees’ 
case. As the court below found in favor of the appellees 
on all disputed questions of fact (Tr. 519-521), the follow- 
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ing counter-statement, supported by references to the 
transcript, depicts the true and final factual situation. 

On October 12, 1936 defendant (appellee) Benjamin 
Kraft bought a deed of trust promissory note, made by 
plaintiff (appellant) and her husband, Mr. and Mrs. Glenn, 
dated October 10, 1936, in the face amount of $2000. pay¬ 
able in monthly instalments of $30., with interest at the 
rate of 6 per centum per annum. (Tr. 341) This note was 
secured on property owned by the Glenns (Tr. 345) and 
was purchased from one Jerome Clark, a real estate 
operator (Tr. 44), who had been previously contacted by 
the Glenns with respect to assisting them in financing said 
property which they wished to buy (Tr. 6). Kraft paid 
Clarke the sum of $1500. for said note (Tr. 346, 34S) after 
verifying that title to the property involved was good in 
the makers (Tr. 340-346). The note was in existence at 
the time of its purchase by Kraft (Tr. 277, 340-346). 

About October 19, 1936, defendant Kraft received a 
communication from attorney James A. Cobb, represent¬ 
ing the Glenns, complaining of the fact that the Glenns 
had received less than the $2000. stated in the note (Tr. 
144; Ptf’s Ex. 17). After several discussions between 
Cobb, Kraft and Clarke, in which Kraft and Clarke each 
denied liability, there was paid by Clarke to said Cobb, for 
said Glenns, the additional sum of approximately $259. in 
order to settle the dispute (Tr. 150, 159, 286, 288). 

In April, 1937, the Glenns contacted attorney Raymond 
Gable, after foreclosure proceedings had been started 
against the property because of the Glenns’ failure to make 
the payments required under the note aforesaid (Tr. 292- 
294). Gable had conferences with Kraft as a result of 
which Kraft voluntarily signed and delivered to plaintiff 
the original of Defendant’s Ex. No. 4. (As defendants 
Phillipson and Edlowitz were only nominal defendants, 
being trustees under a deed of trust, (Tr. 459, 462), the 
defendant Kraft is indicated herein wherever reference is 
made to the “defendant”.) 
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In August, 1939, tlie Glenns received a notice from the 
District of Columbia health authorities ordering them to 
make certain plumbing repairs to their property ou threat 
of condemnation (Tr. 300). The Glenns could not finance 
the necessary repairs which amounted to $290. and Mrs. 
Glenn requested Kraft to loan her the money. Defendant 
was reluctant to do so because of his previous difficulties 
with the Glenns but finally after urging by both plaintiff 
and her attorney, agreed to give her said sum of $290. for 
the repairs providing the Glenns released him from the 
effect of Defendant’s Exhibit No. 4, which the Glenns 
agreed in writing to do. This condition was suggested and 
requested by plaintiffs’ attorney (Tr. 302). 

Defendant Kraft was in the clothing and household 
appliances business on H Street, Northeast, in the District 
of Columbia, as well as in the real estate business, (Tr. 
273, 335) and plaintiff from time to time made clothing and 
other purchases from him, sometimes giving her I. O. U.s 
for such purchases, and sometimes giving him her un¬ 
secured, personal promissory notes (Tr. 312-313). In 
March of 1940, plaintiff owed defendant various items of 
account totalling $374.46. Defendant had plaintiff, and 
her husband execute a deed of trust promissory note for 
$400. secured by a straight deed of trust on their said 
property (Tr. 315), and gave her the difference of $25.56 
in cash (Tr. 313). The various items shown on the list, 
Defendant’s Exhibit No. 31, totalling $400., were actually 
received by the Glenns, or were paid at their request, by 
defendant (Tr. 314). 

In December, 1941, there was a balance due under the 
first (1936) trust of $1489.42 (Tr. 319), and there was 
owing the sum of $416., including accrued interest, on 
account of the March, 1940 trust, (Tr. 317, 320). These 
amounts were added, and together with certain other items 
owing at the time by plaintiff, were put into the form of 
a new first deed of trust note totalling $2174.07, secured 
by a deed of trust on the same property (Tr. 327). The 
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various items shown on the list, Defendant’s Exhibit No. 
41, totalling $2174.07, were actually received by plaintiff, 
or were paid at her request by defendant (Tr. 321-328). 
Upon plaintiff’s signing said first deed of trust note, dated 
December 1,1941, and the deed of trust securing same, de¬ 
fendant released the trusts of October 12, 1936 and March, 
1940 and cancelled the two notes secured by said trusts 
(Tr. 327, 328) 

During the first week of December, 1941, plaintiff again 
contacted attorney Gable who, with defendant, went over 
the various items comprising the various notes and Gable 
said be was satisfied (Tr. 329). In February, 1942, the 
plaintiff terminated Gable’s services and engaged attorney 
Marvin C. Bischoff to represent her interests (Tr. 331). 
Through Mr. Gable and Mr. Bischoff plaintiff made 31 
payments of $35. each on account of said December 1, 1941 
note, all of which were properly credited thereon (Tr. 329), 
leaving a balance owing as of October 3, 1944, of $1376.30. 

Upon the conclusion of the trial below the court found 
in favor of the defendant on all questions of fact, held that 
none of the transactions between plaintiff and defendant 
were usurious, that the defendant was an innocent pur¬ 
chaser and a holder in due course of the October 10, 1936 
deed of trust promissory note and not chargeable with 
notice of infirmities, if any connected therewith (Tr. 
519-524). 

In compliance with Rule 17 (e) (2) of this Court the 
following inaccuracies or omissions in the appellant’s 
Statement of the Case, are summarized briefly as follows: 

Clarke assisted the plaintiff and her husband to buy the 
property initially but while the purchase price of the 
property was $900, the increased amount of the deed of 
trust note was supposed to have been used by Clarke to 
make a certain amount of repairs to the property. In fact, 
a suit was filed by plaintiff and her husband against Clarke 
in the Municipal Court, long prior to the instant action, 
wherein plaintiff complained of Clarke’s failure to account 
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for all of the money received by him in connection with 
the purchase of the property involved (Tr. 151, 156; De¬ 
fendant’s Exhibits 1 and 3) 

The defendant Kraft did not furnish to the title com¬ 
pany the sum of $900 and had nothing to do with it (Tr. 
349). In fact the first time Kraft knew of the actual selling 
price of the property was after the instant case was filed 
(Tr. 280). 

The trustees in the Deed of Trust were not named by 
Kraft although Kraft did know them as did Clarke who 
actually named them (Tr. 339), and one of them was 
Clarke's own attorney (Tr. 293, 340). 

The sum of $259, was not returned by Kraft and Clarke 
to the plaintiff for improvements that had not been made. 
Clarke returned such money himself and got a receipt 
therefor (Tr. 150, 159, 286-288). 

SUMMARY OF ARGUMENT. 

I. As pure questions of fact were involved in the trial 
below, the judgment of the court that the plaintiff failed to 
carry the burden of proof and that defendant was an inno¬ 
cent purchaser and holder in due course of the note, having 
ample support in the record, cannot now be disturbed on 
appeal. 

II. a. If any question existed at any time as to the de¬ 
fendant’s bona tides at the time of his purchase of the 
original deed of trust note, the parties entered into an 
accord and satisfaction when, pursuant to conferences with 
plaintiffs attorney, a sum of money was paid to plaintiff 
in satisfaction of her claim. 

b. The Court below, having found that the defendant 
Kraft was a bona fide purchaser for value of the original 
$2000. deed of trust note, and not chargeable with notice 
of infirmities, if any, his subsequent action in consenting 
to a $500 reduction thereon was without consideration. 

III. Plaintiffs’ argument on all points in her brief finds 
no support in the record. 
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ARGUMENT. 

I. 

The question of the bona tides of tbe defendant at the 
time of the purchase of the original deed of trust note in 
1936 seems to have been equally as well proven in plain¬ 
tiff’s case as in defendant’s case. Plaintiff testified that 
she contacted Clarke in connection with purchasing the 
property on which the deed of trust note was secured, 
after she saw his advertisement in the paper offering to 
loan money on first and second trusts. She and her husband 
signed papers in his office (Tr. 6), which included the deed 
of trust and deed of trust note involved herein (Tr. 57). 
None of plaintiff’s testimony or that of her witnesses 
showed that Kraft knew anything of the note until after 
it came into existence. Plaintiff, in fact, met defendant 
for the first time after settlement of the property at the 
title company (Tr. 281). 

Both plaintiff’s and defendant’s testimony clearly 
showed that the note was already made and in existence at 
the time of his purchase of same and that he had no prior 
knowledge of the transaction, except that he made an in¬ 
spection of the property after he was solicited by Clarke-/ 
tiwn (Tr. 274-278). That the note was actually in existence 
at the time of its purchase is clearly established by the rec¬ 
ord. It was prepared in Clarke’s office (Tr. 6, 57). It was 
taken to the title company where defendant checked to see 
if it was good and he was there advised that it was a good 
note (Tr. 277-278, 340-346). Defendant paid a valid and ! 
substantial consideration for the note (Tr. 346, 348). 

Hence, the finding of the court below that the “defend- ; 
ant was an innocent purchaser and a holder in due course 
of the deed of trust promissory note dated October 10, \ 

1936 and was not chargeable with notice of infirmities, if 
any, connected therewith”, is amply supported by the 
record, fails to disclose any usury, and being a finding of 
fact, cannot be disturbed on appeal. 

Jameson v. Brown, 71 App. D. C. 254, 109 F. 2d 830. I 


i 

i 


to purchase the note hut the note wasulreaay 
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II. 

Assuming, without conceding, that a serious question 
existed with respect to the bona tides and innocence of the 
defendant at the time he purchased the original deed of 
trust note, the plaintiff nevertheless was estopped from 
claiming the transaction was usurious for that on two 
separate occasions, subsequent to the defendant’s purchase 
of the note, the identical differences between the parties 
were compromised and settled pursuant to an accord and 
satisfaction. 

a. Shortly after the making of the note for $2000. and 
the settlement of the purchase of the plaintiff’s property, 
she consulted a lawyer, who communicated with the de¬ 
fendant (Tr. 143), who in turn communicated with Clarke. 
The subject matter of the communications was the alleged 
usury. Negotiations were had back and forth between the 
lawyer, Kraft and Clarke, (Tr. 143-146), as a result of 
which Clarke paid the sum of $259.40 to plaintiffs’ lawyer 
to settle the matter (Tr. 150, 159, 286, 288). 

Therefore, although the Court below found defendant to 
be an innocent holder in due course of the note, there was 
in addition thereto a fully executed accord which precludes 
any further action based upon the charge of usury. 

MacFarlane v. Wardman Real Estate Inv. Corp., 64 
App. D. C. 76, 74 F. 2d 480; 

Andrews v. Haller Wall Paper Co., 32 App. D. C. 392; 

Ansberry v. Ilarrah, 65 App. D. C. 80, 80 F. 2d 381. 

b. Again, in addition to the fact (1) that Kraft was an 
innocent holder in due course and (2) there had been an 
accord and satisfaction, there was still a further accord and 
satisfaction between the parties. In April, 1937, plaintiff 
and her husband contacted attorney Raymond Gable, after 
foreclosure proceedings had been started by defendant, 
and, after some conferences between defendant and Gable, 
defendant signed an agreement whereby he reduced the 
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principal of the original note by $500. providing monthly 
payments of $25.00 were made (Tr. 168). According to 
Gable, plaintiffs’ witness, “That was the manner in which 
the original matter that Mrs. Glenn came to me about, 
was settled.” (Tr. 168). 

Hence, we have two instances of an accord and satis¬ 
faction of plaintiff’s claim, neither of which was necessary 
nor required inasmuch as plaintiff was ab initio an inno¬ 
cent holder in due course of the note. Wherefore, there 
can be no criticism of the action of defendant in insisting 
that the $500. reduction aforesaid be restored to the face 
of the note when he (reluctantly, in view of the trouble 
plaintiff had caused him) advanced her an additional $290. 
in cash to prevent a condemnation of her property (Tr. 
300-302). 

m. 

The transcript pages cited as authority for plaintiffs' 
statements in the Argument in her brief, fail to support 
such statements in almost every instance. At best the 
statements in her brief charging defendant with being a 
usurer, with putting up but $900., etc., are mere conclu¬ 
sions with no factual support in the record and the record 
proves to the contrary. The amended complaint (Tr. 459) 
and pre trial order both admit plaintiff received at least 
$1222.21, and in any event, if she received nothing her 
grievance would be with Clarke, or with either or both of 
her first two attorneys who twice settled her claim, but 
certainly she has no grievance against this defendant. And 
if she had a bona fide complaint her action at best would 
be premature because the total of the principal amounts 
that she admits receiving, less credit for all moneys paid 
since 1936, would still show a substantial amount of prin¬ 
cipal yet remaining unpaid. See Von Rosen v. Dean, 59 
App. f). 0. 359, 41 F. 2d 982; and Brown v. Slocum, 30 App. 
D. C. 576. See also finding of fact to same effect by the 
court below, transcript page 456. 
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There is no similarity between the instant ease and Quinn 
v. Natl. Mortgage Inv. Co., 61 App. D. C. 44, 57 F. 2d 41U, 
or with HUl v. Hawes, 79 U. S. App. D. C. 168, 144 F. 2d 
511. In the Quinn case there was no factual dispute but 
admittedly an intermediary was employed whereby a 
$10,000 note was bought for $9300. In the Hill case the 
usury was palpable and apparent upon the face of the 
transactions there involved, with the defendant insisting in 
advance on a new note in an amount greatly in excess of 
the amount he was actually loaning. 

Plaintiffs’ argument that defendant contradicted his 
trial testimony in a pre-trial deposition fails to disclose 
u’hat point she is trying to make. A reading of the tran¬ 
script, at the pages cited by plaintiff, does not disclose that 
there was a usurious contract which is the point supposed 
to be under discussion. At best the cited pages indicate an 
argument between defendant and plaintiff’s counsel as to 
what constituted being in the real estate business. If the 
plaintiff was trying to contend that the defendant was 
engaged in the business of loaning money in the District 
of Columbia at rates of interest in excess of 6%, without a 
license, then the record best answers this contention as 
nowhere does it indicate that defendant charged or received 
more than 6% interest for any loan, and, in fact, the court 
below made an express finding of such fact (Tr. 522). 

As the remainder of plaintiff’s Argument presupposes 
the existence of a prior usurious and illegal transaction, 
w’hich transaction has been fully explained in the record 
and argued herein, there is no need to prolong its discus¬ 
sion. Suffice it to say that the court, which heard the testi¬ 
mony and saw’ the parties and their manner of testifying 
and, therefore, was in a position to consider and weigh 
the evidence, found as a fact that “the defendant, with re¬ 
spect to each transaction with plaintiff and her husband, 
and wfith plaintiff alone, accounted in a very meticulous 
way for the numerous items that went into the several 
notes. Defendant’s evidence is very persuasive that plain- 
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tiff received all of the proper credits on the notes. The 
plaintiff’s testimony has been very sketchy and not clear 
or convincing- and she offered very little by way of written 
exhibits or otherwise that aided her cause in any sense.” 
(Tr. 521). 

CONCLUSION. 

For the foregoing; reasons the defendant respectfully 
submits that the action of the court below was correct and 
should be affirmed. 


H. Max Ammerman, 
Investment Building, 
Washington, D. C., 
Attorney for Appellees. 
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